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Abstract
Accountability and addressing impunity is one of the main agendas of Africa’s continental body
of 54 Member States – the African Union (AU). More than 50 years since its establishment, the
AU and its predecessor - the Organisation of African Unity (OAU) - remain at the forefront of
pursuit for justice, rule of law, democratic governance, and respect for human and peoples’
rights in Africa. The AU has done commendably well in setting norms and establishing
continental institutions to address impunity. However, implementation of Africa’s shared values
is fraught with numerous challenges. A recent – still in the pipeline - addition to the continental
norms and frameworks for addressing impunity is the draft AU Transitional Justice Policy
Framework. This paper, traces the rationale, focus, content and promise of the AU Transitional
Justice Policy Framework. It argues that the Framework, presents the AU and Member States a
unique opportunity to consolidate lessons, practices and address impunity in practice beyond
developing regional standards.

1

Introduction

The Africa rising narrative has gained traction within and beyond the continent.2
Endowed with significant human and natural resources, Africa’s promise and
potential is unparalled in modern history. The continent’s growth and development
has undoubtedly transformed over the last decade, buoyed by a youthful
demographic. However, Africa’s rise is largely measured in terms of economic
growth.3 In the midst of the celebrated macro-economic growth lie deep inequality,
fragility, unemployment and exacerbating poverty of African peoples.4

Despite marked socio economic progress in Africa, significant challenges continue to
stand in the way of reaping the full potential of the continent’s abundance in
resources. Democratic governance deficit is identified as one of the structural root
causes of Africa’s conflicts and under development.5 The AU acknowledges that “the
scourge of conflicts in Africa is a major impediment to the socio-economic
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development of the continent”.6

In order to redress conflicts in Africa, the AU

commits “to promote peace and security, human rights and ending impunity.”7
In a remarkable departure from its predecessor – the Organization of African Unitywhich relied on strict interpretation of the principle of state sovereignty (noninterference) – the AU’s principle of non-indifference, marked a significant paradigm
shift.8 In an unprecedented affirmation of the right of the Union to intervene in a
Member State where grave crimes have been committed, the AU further condemns
and rejects impunity.9 Indeed, conscious of the high cost of impunity to Africa’s socio
economic development, the AU’s Peace and Security Council in 2009 – through one
of its pillars, the Panel of the Wise – recommended the adoption of an African
Transitional Justice Policy Framework.10

While sufficient credit goes to the AU Panel of the Wise for the formal
recommendation to the AU to consider developing and adopting a Transitional
Justice Policy Framework, the original thought and idea about consolidating
comparable transitional justice practices in Africa is traceable to the 2009 African
Union High Level Panel Report on Darfur (Mbeki Panel Report).11 The Mbeki Report
made an unprecedented attempt to confront the “challenge of finding an effective and
comprehensive approach to the issues of accountability and impunity on the one
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hand, and to peace, healing, and reconciliation on the other.”12 The Mbeki Panel
Report recommendations were instrumental and likely guided the AU Panel of the
Wise on the possible “contours” of an AU Transitional Justice Policy Framework”. 13
While the Mbeki Report was only focused on the situation in Darfur, its
recommendations are applicable to other situations and include: “the utility of
comprehensive national processes and principles for the establishment of hybrid
courts in parallel with truth seeking and reconciliation processes.”14

This paper examines the draft AU Transitional Justice Policy Framework. The paper
is structured into three broad parts. Part one, begins by tracing the objectives of the
AU TJ Policy Framework’s. Part two reviews the Policy Framework’s focus and
contents. Part three is a forecast of the promise and prospects of the Framework in
addressing impunity and post conflict reconstruction and development in Africa.

2

Objectives of the AU Transitional Justice Policy Framework

South Africa’s transition from apartheid to a democracy is hailed as nothing short of a
miracle.15 When Nelson Mandela took over from FW de Klerk as President of South
Africa in 1994 – after spending 27 years in prison – the world sighed in amazement
as once arch-foes formed a government of national unity. De Klerk was appointed as
Mandela’s deputy until 1996. Inspired and motivated by pragmatism or perhaps a
symbolic gesture of reconciliation, it was a game changer in South Africa’s pursuit for
national unity among diametrically opposed sides. To deal with past injustices of
apartheid, South Africa formed a Truth and Reconciliation Commission in 1995 with a
mandate to examine human rights violations and atrocities from 1960 to 1994.16
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While other African countries17 had previously attempted reconciliation processes
including through truth commissions, South Africa’s iconic experiment is heralded as
inspiring replication across the continent on dealing with past atrocities.18 Rwanda,
Sierra Leone, Liberia, Kenya, Ivory Coast, Mali, Zimbabwe, South Sudan are some of
the other African countries that have since attempted various transitional justice
initiatives.

Although several AU Member States have since attempted different versions of
transitional justice, there is lack of a coherent continental approach or guide towards
effective and legitimate transitional justice processes and mechanisms. Indeed, the
AU Panel of the Wise acknowledges that “since the early 1990s, Africa has served as
a vast testing ground for new policies to address impunity, seek truth and justice, and
enable reconciliation in fractured societies”.19 The impact of those experiments in
meeting the objectives to which they were established is mixed. Several lessons can
be teased out from comparable experiences of countries in Africa and beyond that
have adopted and undertaken transitional justice. Besides examining effective
practices – in light of differences in contextual realities of AU Member States – some
of the lessons are on what not to replicate and copy, rather than what to do.

The AU TJ Policy Framework therefore seeks to consolidate lessons, practices and
emerging norms on credible and legitimate transitional justice mechanisms and
processes in Africa. The objectives of the Framework:
is to assist African Union (AU) Member States emerging from violent conflicts and repression in
their pursuit of accountability, sustainable peace, justice and reconciliation. The AUTJF reflects
contemporary issues in the area of transitional justice and aims to be a guide that can be
20
adapted by countries in the design and implementation of transitional justice mechanisms.

The Framework makes it clear, that it does not to seek to create any “new obligations
for AU Member States” but rather complements and provides clarity to AU
instruments and policies that “deepen the links between justice, governance, human
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rights, peace and security and development”.21 Acknowledging the gap between what
obtains in practice and in various AU normative instruments, the Framework seeks to
“improve the timeliness, effectiveness and coordination of efforts by States emerging
from conflict and oppressive rule.”22

3

Focus and Content of the AU TJ Policy Framework

The scope and focus of the AU TJ Policy Framework is largely inspired by the AU
Shared Values instruments and policies relative to democratic governance, human
rights, peace and security and post conflict reconstruction and development. 23 The
Framework places emphasis on an imperative for synergy, complementarity and
coherence between the African Governance Architecture and the African Peace and
Security Architecture.24 Effective implementation of AU Share Values at national level
is critical for addressing impunity and post conflict reconstruction and development.
The Framework is conceptualized and designed as an imperative to “end violent
conflicts

and

repressive

rule,

and

nurture

sustainable

development, social justice, human and peoples’ rights, democratic rule, and good go
vernance,consolidate peace, reconciliation and justice in Africa, and prevent impunity
.”25

The Framework is structured along four broad areas. It begins by acknowledging the
principles and values that underpin the Framework. It then highlights the guiding
normative framework which includes the AU Shared Values on democratic
governance, human rights, constitutionalism, rule of law, peace and security. While
not purporting to be exhaustive, the Framework outlines some of the constitutive
elements of transitional justice largely based on comparable lessons and experiences
of AU Member States that have undertaken transitional justice in Africa. Finally the
21
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Framework

identifies

the

key

actors

and

governance

mechanisms

for

implementation. The next section examines the four broad areas in turn.

3.1

Principles and Values

The principles and values that guide the AU TJ Policy Framework emanate from AU
Shared Values on “peace, justice, accountability and reconciliation, which are
interrelated, interdependent and mutually reinforcing.”26 The Framework is hinged on
four main principles: entrenchment of African shared values; promotion of national
and local ownership and inclusive participation in transitional justice processes;
promotion of reconciliation with accountability and responsibility; and cooperation,
coherence and coordination of transitional justice initiatives.27

3.1.1 Entrenchment of African Shared Values

The principle of entrenchment of African Shared Values in the AU TJ Policy
Framework broadens the transitional justice discourse and application in Africa
beyond conventional understanding thus far. According to the International Centre for
Transitional Justice (ICTJ) - globally recognized as one of the pioneer transitional
justice institutions - “Transitional justice refers to the set of judicial and non-judicial
measures that have been implemented by different countries in order to redress the
legacies of massive human rights abuses. These measures include criminal
prosecutions, truth commissions, reparations programs, and various kinds of
institutional reforms.”28 Emerging largely from the experiences in Nuremberg, Latin
America and South Africa, transitional justice until the very late 1990s, was focused
on addressing repression in the civil, political rights realm and related human rights
atrocities by States. 29
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While repression and human rights atrocities continue to be the bedrock of pursuit for
transitional justice in most African countries, there is emerging consensus that
“effective realization of socio economic justice, gender justice, and right to
development” are equally critical if not central to redressing past injustices.30
Entrenchment of AU Shared Values in the Framework reflects and captures Africa’s
“particular contexts, cultural nuances and priorities” that place emphasis on African
solidarity, socio economic rights, traditional justice, reconciliation, national cohesion,
and transformative development.31

3.1.2 Promotion of National and Local Ownership and Inclusive Participation
in Transitional Justice Processes

Transitional Justice thus far has been driven and implemented by States with
marginal if any inclusion and participation of the beneficiaries of those initiatives.
However, limited ownership, engagement and participation of beneficiaries of
transitional justice entrenches disenfranchisement of victims and survivors of human
rights atrocities. The AU TJ Policy Framework in recognition of that trend sought to
cure that deficit by underlining the primacy and centrality of victims and citizens in
conceptualization, design, implementation, monitoring and evaluation of transitional
justice processes in Africa. 32

The Framework promotes local and national ownership and inclusive participation of
beneficiaries in transitional justice processes. While acknowledging that funding and
technical support to transitional justice initiatives can be external, it seeks to promote
local and national resourcing of transitional justice processes and mechanism to
ensure sustainability of initiatives and comprehensively address structural root
causes of conflict rather than its symptoms.
The Framework makes a case for respect for the principle of “effective consultation,
participation and informed consent in all engagements with affected groups in
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deciding on priority areas in transitional justice processes.”33 Such consultations and
engagements are based on human rights principles of “equality, non-discrimination,
justice, equity and fairness” which are the overarching basis for transitional justice in
Africa.34

3.1.3 Promotion of Reconciliation with Accountability and Responsibility
The AU TJ Policy Framework embraces the AU Panel on Darfur’s triple “objectives of
peace, reconciliation and justice as interconnected, mutually dependent and equally
desirable”35 as underlying pillars of transitional justice in Africa.36 The Framework
thus broadens the understanding of justice as going beyond pursuit for retribution. It
links “reconciliation, accountability and responsibility” as interrelated imperatives in
the pursuit for sustainable peace in Africa.37

To prevent recurrence of conflict which is an overarching goal of credible and
legitimate transitional justice, it is therefore important to ensure real ownership of
justice models through appropriate consultations and consensus building among all
stakeholders including protagonists. The Framework acknowledges and recognizes
that victims and perpetrators are part of the same society and are likely to continue
living together post the conflict. The Framework calls for respect and protection of
the dignity and rights of victims, witnesses and intermediaries as well as the fair trial
rights of alleged perpetrators.38

Women, youth and children bear the brunt of most conflicts. The Framework
therefore urges, for their inclusion in the design and implementation of transitional
justice initiatives including protection of their vulnerabilities and special needs. In
promoting reconciliation with accountability and responsibility, the Framework seeks
to promote a comprehensive understanding of justice, which goes beyond criminal
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trials to one whose overarching goal is to pursue accountability while achieving
reconciliation.39

3.1.4 Cooperation, Coherence and Coordination of Transitional Justice
Initiatives

One of the major gaps in the promotion and consolidation of African Shared Values is
limited cooperation and coordination of AU Organs, Institutions, Regional Economic
Communities (RECs) and Member States in their implementation at national level.40
The AU TJ Policy Framework in seeking to cure this deficit urges for clear definition,
identification and assignment of roles and responsibilities of all actors and resources
at continental and national level.41 Actors are not limited to the state and include
victims, civil society and international actors.

Early identification and roles assignment ensures coherence, effectiveness,
efficiency, timeliness and sustainability of transitional justice initiatives in order to
comprehensively address the structural root cause of conflicts. The Framework calls
for transparency and exchange of information of local, national and international
actors including share of comparable practices and experiences as a means of
enhancing trust and learning.42

3.2

Normative Framework

The AU Transitional Justice Policy Framework revolves around four key normative
issues: link between transitional justice and accountability; goals of transitional
justice; balancing competing transitional justice goals; and sequencing. 43
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3.2.1 Link Between Transitional Justice and Accountability

International human rights and international criminal law standards that include
regional standards provide guidance and normative framework on transitional justice
in Africa. Although the Framework does not expressly stipulate which standards
apply, most AU Member States are party to several international and regional
instruments against impunity and protection of human rights which is indicative of the
scope of applicability of these norms in addressing accountability and transitional
justice.

3.2.2 Goals of Transitional Justice

The overall goal of transitional justice is to address past atrocities and human rights
abuses towards sustainable peace, justice and reconciliation. The key elements
identified by the Framework as critical for achieving that imperative include: truth
seeking;

justice;

reparations

and

guarantees

of

non-recurrence.44

Various

international, regional and national norms as well as institutions and tribunals
including the African Court on Human and Peoples’ Rights and the African
Commission on Human and Peoples’ Rights have addressed some of these
elements.45 Their interpretations and jurisprudence constitute a body of norms and
standards that could guide the implementation of the Framework in Africa.

The Rwanda experiment on the nexus between justice and reconciliation as
exemplified by gacaca46 courts affirms the importance of looking beyond
conventional norms on criminal justice to include “restorative and redistributive
justice.”47 Symbolic and practical reparations as part of transitional justice are equally
highlighted by the Framework as critical and in consonance with international

44
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standards and norms.48 To ensure non-repetition and recurrence, the Framework
identifies

implementing

structural

reforms

on

democratic

governance

and

accountability that include legal and institutional reforms, vetting and lustration and
security sector reforms in order to restore trust by citizens to the broken institutions of
state.49

3.2.3 Balancing Competing Transitional Justice Goals

The Framework is clear that there is no one size fits all formula of what transitional
justice policies and mechanism a country should adopt.50 In fact in a continent as
diverse as her people, countries have the discretion to undertake transitional justice
processes that respond and are in alignment with the peoples’ needs towards finding
lasting peace. What is critically important is ensuring that the models adopted take
into account the triple objectives of peace, reconciliation and justice without
compromising either.

Certainly not an easy task, the Framework recognizes that transitional justice is not a
perfect alternative to justice during peace times and is therefore an outcome of
negotiations and compromises. As such it may yield to some imperfect solutions.
The norms that should guide such an undertaking should therefore be defined by
broad citizen consultations and participation to ensure ownership by citizens and
compliance with regional and international norms and standards.

3.2.4 Sequencing

One of the unique but controversial propositions of the AU TJ Policy Framework is
the imperative - if need be - of sequencing various transitional justice initiatives.
Based on pragmatism and a desire to ensure that adopted transitional justice
initiatives are not compromised by political considerations, the Framework
acknowledges the need to sequence certain transitional justice initiatives.51

The
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Framework emphasizes that the question is not a choice of whether to pursue justice
or peace but rather of when to pursue either.52 Peace and justice are therefore not
necessarily conflictual but in fact if “properly pursued, they promote and sustain one
another.”53

3.3

Constitutive Elements

Traditionally, transitional justice identified five core elements: criminal prosecutions;
reparations; legal and institutional reforms; truth commissions and memorialization. 54
Besides the five core elements, the AU TJ Policy Framework included three more
elements:

peacemaking processes; traditional justice; and gender and children

justice.55 The additional elements reflect the particular realities and context within
which comprehensive transitional justice is understood in Africa.

3.3.1 Peace Making Process

Most transitional justice initiatives in Africa have emerged as a result of compromise,
negotiation, mediation and peace agreements. Peace making processes in Africa
thus constitute the point of departure for negotiating inclusion of transitional justice
processes and initiatives in peace agreements. The legal basis for the AU’s
engagement in peace making processes in Member States is the Constitutive Act56
and the Protocol to the Peace and Security Council.57
The AU and its building blocks – the Regional Economic Communities –are therefore
actively engaged in facilitating and at times act as guarantors of peace processes as
was exemplified in Kenya, Zimbabwe, Ivory Coast, Mali, South Sudan, Burundi,
Lesotho and Central Africa Republic. Some of these peace making processes have
resulted in transitional justice initiatives notably in Kenya, South Sudan, Ivory Coast,
Central Africa Republic and Mali.
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The Framework provides guidance to Member States on the importance of ensuring
that peace agreements take into account the following core issues among others:
a) The interconnectedness and interdependence of the imperatives of peace, justice, and
reconciliation
b) Political, economic, and social drivers of conflicts
c) The regional and external dimensions of these conflicts
d) Inclusion and participation of all stakeholders including women, youth, civil society and victims
e) Conformity to international legal obligations
58
f) Implementation and monitoring mechanisms.

In order to give peace a chance, the Framework calls on Member States to ensure
that parties “enter into negotiations for a permanent cease fire, including
comprehensive security arrangements.”59 Such arrangements should include
disarmament, demobilization and reintegration of former combatants as well as
repatriation, resettlement, reintegration and rehabilitation of refugees, internally
displaced people and in particular women and children.60

3.3.2 Traditional Justice and Reconciliation Mechanisms

African traditional justice systems embrace

accountability that go beyond

retribution.61 The AU TJ Policy Framework adopts that approach in recognition that
traditional justice in Africa has duo objectives of justice and reconciliation. The
Framework calls on AU Member States “to broaden their understanding of justice
beyond retributive justice to encompass restorative, redistributive and transformative
measures found in traditional African systems.”62 However, it cautions that traditional
justice should not be employed to trample upon fundamental human and peoples’
rights as codified in regional human rights instruments.63
The Framework promotes “support and respect for communal based accountability
mechanisms that seek to foster integration and reconciliation.”64 In acknowledgment
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of the role transitional justice plays towards reconciliation, the Framework seeks
integration of “generic African practices into international norms and standards that
would enhance international commitment to end impunity and promote peace, justice
and reconciliation.”

3.3.3 Truth Commissions and Archives

Truth Commissions have become synonymous with transitional justice. They are
often the transitional justice processes of choice or default after periods of conflict to
investigate past human rights atrocities. The Framework identifies truth commissions
as pivotal for transitional justice in Africa and elaborates their scope, mandates and
factors which impact upon successful truth commissions.

The Framework provides guidance on possible mandates of truth commissions
depending on their contexts and circumstances that prompted their establishment.
These range from fact finding, investigations, public consultations, hearings and
recommending for accountability, legal and institutional reforms, lustration and
reparations. One of the important contributions of truth commission is to establish the
truth and provide an account of what happened which is useful for documentation
and immortalizing history through archives and records.

The Framework provides indicators for successful truth commissions that include:
independence of commissioners; sufficient but realistic mandate; publication and
dissemination of reports; implementation of recommendations; and dealing with
denial and acknowledgement. 65

3.3.4 Justice and Accountability

Besides national and international criminal prosecutions, the AU TJ Policy
Framework acknowledges the purpose served by informal and indigenous justice
systems - accountability and reconciliation. It notes that national and international
prosecutions are an important component of addressing impunity. The Framework

65
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reaffirms that the purpose for justice in the African context has five principal
objectives: accountability, deterrence, retribution, rehabilitation and reconciliation.66

The Framework underscores the importance of the complementarity principle in
prosecuting international crimes. Victims’ rights, protection of witnesses and fair trial
rights are equally emphasized as is the importance of exploring regional criminal
accountability mechanisms once they become operational.67

The AU TJ Policy Framework recognizes the role that amnesties can play to bring
combatants and opposing camps to the negotiating table. However it reaffirms that
amnesties are not permissible if they:
a) Prevent prosecution of individuals who may be criminally responsible for war crimes,
genocide, crimes against humanity or gross violations of human rights;
b) Interfere with victims’ right to an effective remedy; or
c) Restrict victims’ or societies’ right to know the truth about violations of human rights and
68
humanitarian law.

3.3.5 Reparation and Memorialization

The AU TJ Policy Framework endorses international norms and standards on
reparations as the point of reference on reparations in transitional justice processes
in Africa.69 The guidelines reassert the “state to individual responsibility for
reparations.”70 According to the UN Guidelines, reparations include: restitution,
compensation, rehabilitation, satisfaction and guarantees of non‐repetition.71
The Framework reaffirms the principal that “reparations are both individual and
collective, and are a public acknowledgement by a new or reconstructed society of
66
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the harms suffered; and provide recognition for a victim as well as redress.”72 For
reparations

to

be

meaningful

they

must

be

accompanied

by

a

public

acknowledgement and must be “adequate, effective and prompt.”73 While reparations
can be individual they can also be collective and could also include symbolic
gestures such memorialization.74 The Framework outlines benchmarks and indicators
for successful reparation programmes. Such indicators include: transparency;
effective participation of victims; fair and just processes; gender sensitive; prompt
and adequate and linked to development agenda for sustainability.75

Memorialization is identified as an important component of reparations and
transitional justice given its symbolism as a tool for reconciliation, healing, justice and
conflict prevention.76 The AU’s unprecedented establishment of a continental human
rights memorial is commended and highlighted as an important contribution to
ongoing peace and reconciliation efforts among Member States.77 The Framework
identifies benchmarks and indicators for successful memorialization programmes.
These could include: Effective participation and consultation of all stakeholders to
ensure ownership; complementarity with other transitional justice processes; gender
sensitive; incorporates official acknowledgement of atrocities and responsibility;
comprehensive and respectful of diversity of victims.78

3.3.6 Institutional and Legal Reforms

To guarantee non-recurrence, societal transformation and legal and institutional
reforms are necessary especially if the institutions and laws failed to prevent
atrocities. One of the sustainable and transformative transitional justice guarantees
for non-repetition is an overhaul and reforms of laws and institutions that failed to
prevent human rights atrocities. The Framework identifies legal and institutional
reforms as the bedrock of guaranteeing non recurrence.

79
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governance, protection and respect for human rights, constitutionalism and rule of
law is regarded as crucial components of comprehensive transitional justice.

Accompanying legal reforms is the need for removal and lustration of public officials
who may have been complicit, implicit and perpetrated human rights violations and
atrocities. That entails vetting of public officials and if need be their removal from
public office. Such a process should be undertaken in compliance with fair due
processes and international human rights standards.

3.3.8 Gender and Children

Women and children often bear the brunt of conflict as victims and survivors. The
Framework in recognition of the effect and impact of conflict on women and children
provides guidance on the imperative to adopt and take special measures to address
their vulnerability, needs and concerns in transitional justice processes. The
Frameworks calls for “inclusion of child specific or child friendly mechanisms to
address the experiences of children in conflict.”80 Such measures could include
prioritizing anonymity, best interests of the child, and psychosocial support.81
International and regional human rights standards on children should apply at all
times especially relative to international and local criminal prosecutions of child
soldiers.82

Protecting the rights of women in Africa have gained significant momentum since the
adoption of the Protocol to the African Charter on Human and Peoples’ Rights on the
Rights of Women in Africa.83 However challenges remain in implementation of AU
standards and norms on the rights of women especially during conflict.

The

Framework “cognizant of the disproportionate effect of conflict on women and girls,
requires that transitional justice measures should transform the lives of women and
girls particularly those vulnerable to conflict‐related human rights abuses, including
systematic sexual violence that often continues unabated even after conflict ends.”84
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The Framework calls for prosecution of sexual and gender-based violence and
inclusion and participation of women in peace making and transitional justice
processes. It also includes factoring gender considerations towards effective
realization of socio economic rights and full and equal participation in state rebuilding
especially political leadership.85

3.4

Actors and Governance Mechanisms

Implementation of the AU TJ Policy Framework is hinged on effective coordination
and identification of actors, resources and mechanisms to action its propositions.
State and non-state actors including partners are identified as crucial for
implementation of not only the Framework but national transitional justice processes.
The Framework calls on state actors to develop legal and institutional frameworks,
strategies and appoint focal persons for coordinating implementation. 86
The AU and RECs’ role include guiding implementation, facilitating harmonization of
policy instruments, providing technical support and monitoring implementation in
Member States.87 The AU’s judicial and quasi-judicial organs are envisaged to
provide investigative, prosecutorial and protection of human rights violations as well
as monitoring compliance of AU human rights shared values. Given the importance
attached to peace making processes by the Framework, the AU’s Panel of the Wise
is identified as an important actor for mediation and facilitating political negotiations.88
International actors and partners are acknowledged as crucial in providing
comparable lessons as well as technical and additional financial resources.

4

Promise and Prospects

The development of an AU TJ Policy Framework marks a turning point for the AU in
the fight against impunity. Beyond reaffirming its condemnation and rejection of
impunity in its founding instrument - the Constitutive Act89 - the AU through the
85

Ibid.
Ibid, 38.
87
Ibid, pg. 38.
88
Ibid, pg. 39.
89
Constitutive Act, Article (o) calls for: respect for the sanctity of human life, condemnation and
rejection of impunity and political assassination, acts of terrorism and subversive activities.
86

18

Framework elaborates specific measures and practical steps to enhance
accountability and realize human and peoples’ rights in Africa. The Framework’s
significant promise is its offer to Member States crucial guidance on dealing with past
atrocities. The Framework reasserts the idea that “peace, justice, accountability
and reconciliation, are interrelated, interdependent and mutually reinforcing”.90
Although it acknowledges that it might be necessary to sequence these processes
based on appropriate timing and seizing the right moment, the Framework notes
that the none of the four imperatives of peace, justice, accountability and
reconciliation can be sacrificed for the other.

The Framework elaborates the mandates, provisions and relevant principles of AU
Shared Values instruments in addressing impunity whose implementation would
guarantee non-recurrence. One of the Framework’s value propositions beyond
affirming that its legal basis is the AU Shared Values instruments is the identification
of comparable lessons and practices in Member States on dealing with impunity
and addressing historical injustices. The Framework reasserts the fact that AU
Shared Values are not in contradiction with international human rights and
humanitarian standards.

Unlike any other transitional justice instruments globally, the AU TJ Policy
Framework’s point of departure is the imperative of peace making processes in
shaping and informing transitional justice. Political negotiations and mediation in
Africa offer perhaps the best platform for inclusion of transitional justice processes.
The role of the AU Panel of the Wise and Regional Economic Communities as well
as the African Governance Architecture and Peace and Security Architecture in
undertaking, coordinating and guaranteeing peace making processes has significant
potential and promise to yield sustainable peace in Africa.

The Framework places emphasis on examining structural root causes of conflict
in the design and conceptualization of transitional justice processes and mechanism
among countries emerging from conflict, rather than only looking at the symptoms of
conflict. Democratic governance deficit and in particular human rights violations and
lack of respect for the rule of law and constitutionalism are identified as critical drivers
90
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and triggers of conflict. The Framework suggests not only reforming laws and
institutions but also building state capacity to promote and uphold principles of
democratic governance as essential in facilitating reconciliation and ensuring socio
economic and political justice.

The Framework’s potential in changing the paradigm of state - society relations is
marked by its according primacy to citizens and beneficiaries of transitional
justice processes. Responding to heightened demands by citizens that “nothing
about us, without us” which has reverberated across the continent, the Framework
calls on Member States to ensure that ownership of Transitional Justice processes
resides with its beneficiaries. Through appropriate and genuine participation and
consultations with citizens, victims and civil society the Framework goes beyond
rhetoric to insist on inclusion of all actors from design, implementation and evaluation
of transitional justice initiatives.

One of the unique contributions of the Framework in post conflict reconstruction and
development in Africa is its broadening of the notion of justice beyond retributive
justice to encompass restorative, redistributive and transformative justice. The
Framework embraces traditional and alternative justice systems whose twin
objectives of ensuring accountability and reconciliation is the hallmark of African
understanding of justice.

The importance of socio economic justice in transitional justice in Africa finds
adequate emphasis in the Framework. Through promotion of effective reparations
programs that are designed to ensure that victims’ losses are acknowledged
publicly, symbolically through memorialization and where need be materially, the
Framework finds significant resonance in Africa.

Another unique and important contribution of the AU TJ Policy Framework is its
acknowledgement of the gender dimensions of transitional justice. Besides
appropriately calling on Member States to address the special needs and possible
vulnerabilities of women victims in conflict, it identifies women as peace makers,
mediators and actors who have great promise and capacity to ensure transitional
justice processes are effective, legitimate and credible. The Framework equally
20

addresses the special vulnerabilities of children in conflict as victims and also as
perpetrators – child soldiers – and how to deal with such children based on the
overriding principle of the best interest of the child.

Conscious of the imperative for synergy, harmony, coherence and importantly the
fact that its promise and potential hinges on the extent to which it is implemented at
national level, the Framework identifies critical actors and mechanisms for that
purpose. The AU, RECs, Member States, and non-state actors including civil society
and development partners are crucial for the effective implementation of the AU TJ
Policy Framework. As efforts continue to ensure that the Framework is adopted by
the AU, one can only wait with bated breadth for what promises to be a game
changer in Africa’s fight against impunity and the push for accountability and post
conflict reconstruction and development.
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